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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Case No. 15bk32968

In re:
World Marketing Chicago, 1.LC, ef al! Chapter 11

Debtors.

M e N N S

Judge Timothy A. Barnes

TIMOTHY A. BARNES, Judge.

MEMORANDUM DECISION

‘This matter furns on the application of and exceptions to the Worker Adjustment and
Retraining Notification Act, 29 US.C. §§ 2101-2109 (the “WARN Act”). It comes on for
consideration on the Application by the WARN Class Representatives, on Their Behalves and on
Behalf of the WARN Class, Seeking Allowance of and Payment for an Administrative Claim for
WARN Act Damages [Dkt. No. 688] (the “Application”), brought by the WARN Class
Representatives {the “Representatives”), on their own behalves and on behalf of a class of WARN
Act claimants {together with the Representatives, the “WARN Class™), in the Jointly Administered
Case. The Application is opposed by Norman Newman, the Trustee of the World Marketing
Liquidating Trust (the “Irustee”).

The Application alleges that the WARN Class is entitled to an administrative claim arising
from the termination of employees by World Marketing Chicago, 1.L.C, World Marketing Dallas,
LLC, and World Marketing Adanta, L1C (collectively, the “Debtors™) after September 28, 2015 (the
“Petition Date™), the date on which the Cases were commenced. Such termination, the WARN
Class argues, violates the WARN Act, as it occurred without the notice required therein. The
WARN Class further alleges that the damages under the WARN Act have therefore arisen and are
entitled to administrative priority under 11 US.C. § 503(b)(1)(A)(1). The Trustee opposes the

Application, arguing that that notice was not required as the Debtors were liquidating. The Trustee
also contends that damages, if any, are prepetition in nature, and therefore not administrative.

Upon 2 review of the parties’ respective filings and after holding hearings on the matter, the
court finds that the exception relied upon by the Trustec is inapplicable. For this reason, it is the

! The Debtors are World Marketing Chicago, L1.C {Case No. 15bk32968), World Marketing Dallas,
L1C (Case No. 15bk32977) and World Marketng Atlanta, LLC (Case No. 15bk32975). The cases are jointly
administered under Case No. 15-32968.

2 Unless otherwise indicated, all docket and claims register references are for the jointly adminsstered
chapter 11 case, In re World Marketing Chicago, LLC, et al, Case No. 15bk32968 (the “Jointly Administered
Case”, and individually, the “Chicago Case™). Docket and claims register references in In re World Marketing
Dalias, LLC, Case No. 15bk32977 shall be referred to as in the “Dallag Case” and in i re World Marketing
Atlanta, 1.1C, Case No. 15bk32975 shall be referred to as in the “Adanta Case” (collecuvely, the “Cases”).
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court’s conclusion that the Application should be and is, by order concurrent with this
Memorandum Deciston, granted.

JURISDICTTION

The federal district courts have “oniginal and exclusive jurisdiction” of all cases under title 11
of the United States Code, 11 U.S.C. § 101, ¢/ seq. (the “Bankruptey Code™). 28 U.S.C. § 1334(a).
The federal district courts also have “original but not exclusive jurisdiction” of all cvil proceedings
arising under the Bankruptey Code, or anising in or related to cases under the Bankruptey Code. 28
U.S.C. § 1334(b). District courts may, however, refer these cases to the bankeuptey judges for their
districts. 28 U.S.C. § 157(a). In accordance with section 157(a), the District Court for the Northern
District of [Hinois has referred all of its bankruptey cases to the Bankruptey Court for the Northemn
District of Ilmois. N.D. Il Internal Operating Procedure 15(a).

A bankruptcy judge to whom a case has been referred may enter final judgment on any core
proceeding ansing under the Bankruptcy Code or arising m a case under the Bankruptcy Code. 28
LLS.C. § 157(b)(1). Matters arising under section 503(b) of the Bankruptcy Code are matters that
may only artse i a bankruptey case and, thus, the bankruptey court 1s empowered to enter final
orders with respect to the same. [ re Radeo Merch, Servs., Ine., 111 B.R. 684, 686 (N.D. Il 1990} (“A
claim for administrative expenses is one of the core proceedings listed 1n 28 U.S.C. § 157(b)(2)(B).”).
Further, all pariies have consented to this court’s entry of a final order adjudicating the Application.

Accordingly, final judgment is within the scope of the court’s jurisdiction and constitutional
authority.

PROCEDURAL HISTORY

On October 21, 2015, the Representatives commenced an adversary proceeding styled as
Carroll v. World Marketing Chicago, 1.1.C, Adv. No. 15ap00784 (Bankr. N.D. I1L. 2015) (the
“Adversary™), against the Debtors, therein secking damages for the Debtors’ alleged violation of the
WARN Act and certification of the Adversary as a class acdon. On January 27, 2016, after the
Official Commuttee of Unsecured Creditors mtervened in the Adversary, all parties agreed to an
order dismissing the same. See Order Granting Joint Motion for Entry of Order Regarding Class
Certification and Related Relief {Adv. Dkt. No. 38] (the “Class Certification Order”™). The Class
Certification Order, In addition to dismissing the Adversary without prejudice in order to allow the
WARN Class to pursue 1ts claims by way of the bankruptcy claims resolution process, among other
things, certified the WARN Class and appointed class counsel.

In March 2016, the WARN Class filed identical claims in each of the Debtors’ three
bankruptey Cases.” Collectively, the WARN Class asserted an administrative claim worth an
estimated $4 million {the “Class Claim™). On August 17, 2016, the WARN Class filed the
Application presendy before the court, seeking allowance of the Class Claim as an admunistratve
claim. The Trustee filed its Objection to WARN Act Class Claim and Request for Allowance and
Payment of Admmistrative Claim [Dkt. No. 718] {the “Objection”) on October 4, 2016. The
WARN Class filed its Reply by the WARN Class Representatives, on Their Own Behalves and on

3 Claim #31 in the Chicago Case, Claim #31 in the Dallas Case and Claim #21 in the Adanta Case.

2
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Behalf of the WARN Class, Seeking Allowance of and Payment for an Administrative Class Claim
for WARN Act Damages [Dkt. No. 727] (the “Reply”) on October 14, 2016.

In addition to the Application, Objection and Reply, the following motions are also relevant,
as will be evident later:

(1) Motion for Authority To Use Cash Collateral and for Related Relief [Dkt. No. 4] (the
“Chicago Cash Collateral Motion™);

(2) Moton for Authority To Use Cash Collateral and for Related Relief [Dkt. No. 5 n the
Dallas Case} (the “Dallas Cash Collateral Moton™);

(3) Moton for Authority To Use Cash Collateral and for Related Relief [Dke. No. 5 in the
Adanta Case] (the “Atlanta Cash Collateral Motion™ and together with the Chicago Cash
Collateral Motion and the Dallas Cash Collateral Motion, the “Cash Collateral
Motions™);

(4) Motion for Authority To Pay Pre-Petition Payroll [Dkt. No. 24} (the “Chicago Payroll
Mouon™);

5) Motion for Authority To Pay Pre-Petition Payroll [Dkt. No. 19 in the Dallas Case] {the
) ) )
“Dallas Payroll Motion™);

(6) Motion for Authority To Pay Pre-Petition Payroll [Dkt. No. 19 1n the Atlanta Case] {the
“Adanta Payroll Motion™ and together with the Chicago Payroll Motion and the Dallas
Payroll Motion, the “Payroll Motons”); and

{7) Debtors’ Motion for Authority To Sell Assets Outside of the Ordinary Course of
Business and Shorten Notice [Dkt. No. 52} (the “Sale Motion™).

Though these items do not consttute an exhaustive st of the filings in the above-captioned
bankruptey case, the court has taken judicial notice of the contents of the docket in this martter. See
Levine v, Ingidi, Case No, 93C188, 1993 WI. 69146, at *2 (N.D. Ill. Mar. 8, 1993) (authonzing a
bankruptey court to take judicial notice of its own docket); In re Brent, 458 B.R. 444, 455 n.5 (Bankr.
N.D. 1IL. 2011} (Goldgar, ].) (recognizing same).

After the martter was fully briefed, it was argued before the court on November 30, 2016,
and the court delivered its ruling orally on February 15, 2017.% This Memorandum Decision restates
and, to the extent 1t differs, supersedes the court’s oral ruling.

4 It should be noted that the Trustee objected to the Application on only one ground, the asserted
“hquidating fiductary” exception. The Trustee alleged that it reserved the right to assert other defenses to
liability, the priosity of any hability, or the amount of such lability. Objection, at 9 23. Nothing allows 2
patty to pick and choose which parts of a matter 1t will defend, and later seek a second bite at the apple. The
Seventh Circuit has encouraged parties to raise all relevant arguments when contesting a matter before the
court. Ch. of MeHenry & Ins. Ca. of the Wewr, 438 F.3d 813, 820 (Tth Cir. 2006), av amended (Apr. 11, 2006) (“The
iplainnft], represented by able fegal counsel, should have exercised care m responding to the motion to
dismiss and raised all the arguments 1t had against the moton.”).

3
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BACKGROUND

The facts here are straightforward and undisputed. On the Petition Date, after commencing
the Cases, the Debtors terminated a substantial number of emplovees. The Debtors, however,
provided no prior notice of the termination. The parties do not dispute these facts. Rather, the
parties dispute whether the Debtors’ actions result in hability under the WARN Act and, if so,
whether the claim for such liability 1s entitled to administrative status.

The Seventh Circuit recently described the WARN Act as follows:

The WARN Act requires “employers” (defined as businesses with 100 or
more full-time employees) to provide employees with written notice of impending
“plant closings”™ or “mass layoffs” at least sixty days prior to the closing or layofts.
The WARN Act does not apply-—and the emplover need not provide advance notice
to any of its workers—-if the shutdown of a plant does not result in an employment
loss of at least 50 full-time employees at a single site of employment, or the lavotfs
do not affect at least 33% of full-time employees. Despite the lack of practical
distinction between eliminating 49 or 50 full-time jobs, or between laying off 32% or
33% of a workforce in a thirty-day pertod, the numerical thresholds in the WARN
Act are immutable.

Ellis v DHL Exp. Ine. (USA), 633 F.3d 522, 525-26 (7th Cir. 2011) (citations omirted). As the
Seventh Circuit stated in Phason ». Meridian Rail Corp., the WARN Act “draws a lot of bright lines; it
is really nothing bt lines . . .. None of these distinctions 1s inevitable; all are arbitrary. But using
sharp lines makes the Act easier to administer.” 479 17.3d 527, 530 (7th Cir. 2007) (emphasis in
original). “If an employer crosses one of them without providing affected employees the requisite
notice, it s ltable to provide ‘cach aggrieved employee” with back pay and benefits for each day that
the WARN Act was violated.” /s, 633 F.3d at 526 (citation omitted).

I the Trustee thought that there were too many issues involved and that it would have been easter
for all parties to narrow the issues at hand, then the Trustee should have raised this with the court directly.
Reservations of rights in this context without court approval are meaningless. Ramnarine v. CP REz Holdeo
2009-1, LLC, Case No, 12-61716-CIV, 2013 W1, 1788503, at *6 (S.D. Fla. Apr. 26, 2013} (“1A] reservation of
rights within an answer is essentially meaningless . . . [it does not] somehow confer a right to amend on
Defendants without the Court’s approval.”); Adhievement & Rebab. Centers, Ine. v. City of Landerlill, Case No. 12-
61628-CIV, 2012 WL 6061762, at *2 (8.1D. Fla. Dec. 6, 2012} (“As the reservaton of rights clause is of no
effect, the Court will exercise 1ts discretion to remove 1t from this case.”); Léitton Indus., Inc. v, Lehwman Bros.
Kuhn Loek Inc, 734 F. Supp. 1071, 1083 (8.D.N.Y. 1990} (holding that the maggstrate judge “did not abuse her
discretion when striking [the] reservation of rights to name addinonal experts”).

The entirety of the Application has always been before the court. Immediately prior to the court
issuing its ruling, the Trustee volunteered that the marter was fully briefed and argued, and all parties and the
court agreed. The Trustee, thus, must defend it as such. There is no question that all aspects of the Class
Claim but amount of liability were before the court, and the court did not authorize the Trustee to respond
only in part to the matters fully before the court. As the court has not ordered otherwise, the Truastee’s
choice to defend only in part means that it must forego its other defenses. As a result, all objections except
those addressed heremn and those relating to the amount of the Class Claim, which remains to be determuned,
are overruled.
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The question before the court is, therefore, whether a claim under the WARN Act for
termunation of emplovees immediately following the commencement of a chapter 11 bankruptey
case 1s entitled to administrative priosity in that case.

DISCUSSION

Whether the WARN Class is entitled to an administratve claim for being terminated without
proper WARN Act notice is first and foremost a question of whether the requirements of section
503 of the Bankruptcy Code have been satisfied. In order to make that determination, the court
must also delve into the intricacies of the WARN Act itself. The court takes up each of these 1ssues

n frn.

A Allowance of Adminsstrative Fxpenses

Sectton 503 of the Bankruptey Code governs the allowance of administrative expenses. In
pertinent part, section 503(b) states as follows:

(b) Afeer notice and a hearing, there shall be allowed administrative expenses .. .,

mchiding—

(13(A) the actual, necessary costs and expenses of preserving the estate
including-—

(i) wages, salarics, and commussions for services rendered after the
commencement of the case; and

(1) wages and benefits awarded pursuant to a judicial proceeding ...
as back pay attributable to any period of time occurring after
commencement of the case under this atle, as a result of a violanon
of Federal or State law by the debtor].]

11 US.C. § 503()(1)(A).

The WARN Class, as the applicant, bears the burden of establishing its entitlement.  Foody 2.
City Nat. Bank & Tr. Co. of Chicage, 312 U.S, 262, 268 (1941) (claimant seeking compensation from a
bankruptcy estate bears the burden). That burden is by a preponderance of the evidence.
Dreamnwerks Prod. Gp., Ine. v, Party Masters, Inc. (In re Party Masters, Inc.), Case No. 91 B 22949, Adv.
No. 92ap00010, 1992 WL 106259, at *23 (Bankr. N.ID. Hl. Apr. 23, 1992) (Squires, ].) (“The burden
of proving entitlement to an administrative expense is on the claimant and the standard of proofis a
preponderance of the evidence.”). In determuning how the statute is to be apphied and whether the
applicant has borne its burden, the court looks at the plain language of the statute. Marek v. Chesny,
473 1.5, 1, 16 (1985) (“|TThe starting point in interpreting statutes and rules is always the plain
words themselves|.)”); Uwited States v. Boyles, 57 IF.3d 535, 544 (7th Cir, 1995) (“|Tihe best way to
interpret statutes 1s to look to their plain language[.]”).

In uulizing that plain language approach, it becomes immediately clear that the subsectons
of 503(b)(1)(A) must be read independently. Because 503(b)(1)(A) mtroduces a nonexhaustive,
demonstrative list, it 1s not necessary to satisfy each of the two subsections of section 503(b)(1)(A)
to be entitied to an administrative claim. See [ re Tradand Grp., Ine,, 520 B.R. 197, 203 (Bankr. 12.D.

5
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Va. 2014) (concluding that the use of the word “and” “does not tequire [claimants] to satisfy both
subsections™); T re Philadelphia Newspapers, 1.1.C., 433 B.R. 164, 174 (Bankr. E.D. Pa, 2010) (same);
Henderson v. Powsrmate Holding Corp. (In re Powermate Holding Corp.), 394 B.R. 765, 774 (Bankr. D. Del,
2008) (same). Coutra In re First Magnus Vin, Corp., 390 B.R. 667, 677 (Bankr. ID. Ariz. 2008), aff'd, 403
B.R. 659 (D. Ariz. 2009) (holding that “berh parts of the subsections must exist in ordet for a
claimant to be entitled to an administrative expense”) {(emphasis in original).

Any other reading of this sectton is nonsensical, and would require by extension, that all
subsections of 503(b)—also introduced by “including” and jomned by “and”—to be met for a claim
to be afforded administrative status. That 1s simply not the case. Trwland Grp., 520 B.R. at 203 (“No
one would serfously suggest that an administrative claimant must satisfy all nie subsections in
Section 503(b) i order to qualify for administrative expense treatment.”); Phifade/phia Newspapers, 433
B.R. at 174 (“The nine categories are independent of each other just like subsections (i) and (i) of
§ 503(b)(1)(A).”). The plain language of section 503(b)(1)(A) therefore requires that an applicant
satisfy only one of its subscctions. The WARN Class bears this burden, and chooses to advance its
claim under section 503(b)(1){A) ().

In addition to the foregoing, an applicant must also comply with applicable, governing case
law in this Crreuit. The Seventh Circuit has stated that, “|ijn order to qualify as ‘actual and
necessary’ administrative expenses, expenditures must benefit the estate as a whole rather than just
the creditor claimant.” Fruehanf Corp. v. Jartran, Inc. (1n re Jartran, Inc), 886 F.2d 859, 871 (7th Cir.
1989). Jariran also makes clear that prepetition claims cannot quahfy. Id. (“None of these expenses
were actual or necessary for preserving the estate . . ., which was not yet extant.”).

In keeping with Jartran and the plain language of section 530(b}(1)(A) (1), therefore, the
WARN Class must not only establish that the Class Claim benefits the estate as 2 whole rather than
just the WARN Class, but also that the Class Claim (1) 1s for wages and benefits, (2) is awarded
pursuant to a judicial proceeding, (3) is awarded as back pay, (4) is attributable to any period of time
occurring after the commencement of the case, (5) arises as a result of a violation of federal or state
law by the debtor and (6) will not substantally increase the probability of layoff or termination of
current employees.

As to the first of the six elements of the statute, WARN hability is cleatly calculated in terms
of wages and benefits. 29 US.C. § 2104¢a)(1). As such, there is little doubt that 2 WARN Act claim
is for wages and benefits, Powermate, 394 BR. at 771 (WARN claims “must be i the nature of wages
under the Code”); O, Chemical & Atomic Workers, AFL-CIO-CILC v. Hanlin Grp., Tne. (In re Hanlin
Gp., Ine), 176 B.R. 329, 333 (Banke. D.NLJ. 1995) (samc), and that the first element is satisfied.

As to the second, any award relating to the Class Claim by this court 1s unquestionably an
award pursuant to a judicial proceeding, and the second element 1s satisfied.

As to the third element, the WARN Act itself explicitly classifies WARN hability as
back pay. 29 U.S.C. § 2104(a)(1)(A) (defining the liability as “back pay for each day of
violation”); see alio Fillis, 633 F.3d at 526. This clement 1s satsfied.

The fourth element requires that the Class Claim be attributable to a postpetiton period of

time. Judge Thorne of this court has already considered the timing of such claims in relation to the
termination of employees and the bankruptey petition date. [ re Calmet Photographic, Ine., Case No.

6
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14bk08893, 2016 W1. 3035408, at *4 (Bankr. N.ID. 1l May 19, 2016) (Thorne, J.) (declining to afford
administrative expense status to employees whose WARN Act termination occurred prior to the
commencement of the bankruptey case). While Judge Thome did not decide the inverse question—-
whether a postpetition termination gives ise to WARN Act hiability—the reasoning applied in
Calumet 1s sound. There is hittle question that WARN Act claims are in the nature of severance, Iz
Continentalaja Dispensing Co., 403 B.R. 653, 658 (Bankr. E.D. Mo. 2009) (“In essence, the WARN Act
1s a statutory form of severance pay.”), and are awarded in lieu of notice. As such, they vest in their
entirety upon terminagon. Powermate, 394 B.R. ac 777 (as WARN claims are in lieu of notice, they
vest at the time of termination); [ re Flewing Packaging Corp., Case No. 93-82408, 2004 WI. 2106579,
at *3 (Bankr. C.D. Il Aug. 31, 2004) (severance pay in lieu of notice vests upon termination); [ ¢
Cargo, Ine., 138 B.R. 923, 927 (Bankr. N.ID. lowa 1992) (“pay at termination in lieu of notice... is
earned. .. upon termination”y; Hanlin Grp., 176 BR. at 333-34 (“wages are ‘earned’ at the time of the
termination of employment™). Thus, despite the Trustee’s arguments to the contrary, the Class
Claim 1s a postpetition claim and the fourth element 1s satsfied.

The Class Claim, to the extent allowed, arises directly from the federal WARN Actand a
violation of the notice provisions therem. As such, the fifth element is satisfied.

As to the sixth and final element, given the nature of the terminations and the status of
these, now, liquidating cases, the allowance of the Class Claim 1s not hikely to substandally increase
the probability of layoff or termination of current employees. The Debtors” plants are already shut
down and the liquidations are complete, and the sixth and final element 1s satisfied.

The final, remaining question is whether the Class Claim benefits the estate as a whole rather
than just the creditor claimant. Jarfran, 886 F.2d at 871. While, in cases such as this where the
termination occurred very shortly after the case 1s commenced, that question may appear
convoluted, in actuality, it 1s not. As noted above, the WARN Act is a statutory form of severance
pay in lieu of notice, earned at the moment of termination. Thus, unlike other types of pay that are
carned continuously, e.g., n re Northwest Iinep Co., 863 IF.2d 1313, 1319 (7th Cir. 1988) (vacation pay
1s earned continuously irrespective of contractual vesting and as such must be prorated for
admimstrative claim purposes), all of the Class Claim here 1s postpetition. Those courts that have
considered such postpetition claims have uniformly determined that the the claims quahfy as
admumistrative. I, Former Empls. of Butlders Square v. Hechinger Inv. Co. of Delmpare (In re Hechinger Inv.
Co. of Delaware), 298 F.3d 219, 227 (3d Cir. 2002) (“pay at termination in Heu of notice 1s allowed
admuinistrative expense priority”); Teamsters Local No. 310 v. Ingri (In re Tucson Yellow Cab Co.), Inc.,
789 F.2d 701, 703 (9th Cir. 1986) (noting that the courts within the Ninth Circuit apply the rule that
“pay at termination n lieu of notice 1s entitled to priority payment as a cost of administration”);
Lasky v. Phones for A, Ine. (In e Phones for All, Ine.), 262 B.R. 914, 916 (N.DD. Tex. 2001) (“When an
agreement provides for severance in lieu of notice, the full claim for severance pay 1s accorded
administrative priority, if the emplovee was terminated post-petition.”), aff’d, 288 I:.3d 730 (5th Cir.
2002).

Thus, unlike severance that might be calculated on length of service, severance in Iteu of
notice is based on the bargain at the time of termination—"the payments are made in consideration
of quick departure from employment after the petition date—consideraton given after the petiion.”
Hechinger, 298 IF.3d at 227. The estate as a whole is, therefore, conferred the benefit of that bargain,
and the administrative priority of such claims comports with Jartfran.
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The WARN Class has met its burden by proving the Class Claim meets the statutory
requirements provided by section 503 of the Bankruptcy Code. The court now tums to the issues
raised in the remainder of the Trustee’s Objection.

B. Liability under the WARN Act

As noted above, the WARN Act requires employers “to provide employees with written
notice of impending ‘plant closings’ or ‘mass lavoffs” at least sixty days prior to the closing or
layoffs.” I/, 633 F.3d at 525. As the Seventh Circuit in Iy made clear, if the strict criteria of the
WARN Act are not met, no liability accrues. 14,

‘The parties here do not, however, dispute that the termination in question would, under
ordinary circumstances, trigger WARN Act Lability. Such Hability is uncontested. ‘The court need
not, therefore, perform a traditional WARN Act analysis of liability, Instead, the parties focus on
whether an exception to the WARN Act applies, the basis of the Trustee’s Objection. If an
exception applies and that exception precludes liability, then regardless of the section 503(b) analysts
above, the Class Claim cannot be allowed.

There are three traditional starutory exceptions contained within secon 2102(b) of the
WARN Act, as follows:

(b) Reduction of notification petiod

(1) An employer may order the shutdown of a single site of employment
before the conclusion of the 60-day period if as of the time that notice would have
been required the employer was actively seeking capital or business which, if
obtainied, would have enabled the employer to avoid or postpone the shutdown and
the employer reasonably and in good faith believed that giving the notice required
would have precluded the employer from obtaining the needed capital or business.

(2) (A) An emplover may order a plant closing or mass layoff before the
conclusion of the 60-day period if the closing or mass layoff 1s caused by business
circumstances that were not reasonably foreseeable as of the time that notice would
have been required.

(B) No notice under this chapter shall be required if the plant closing or
mass layoff 1s due to any form of natural disaster, such as a flood, earthquake, or the
drought currently ravaging the farmlands of the United States.

29 U.S.C. § 2102(b) (emphasis added). These exceptions, as well as the tradittonal labels for each,
are described as follows:

Under the first exception, an employer can provide less notice if it is actively
seeking capital or business which, if obtained, would enable that employer to avoid
or to postpone the shutdown. Section 2102(b)(1) (“faltering company” exception).
Second, an employer can provide less than 60-day notice if it needs to close a plant
due o circumstances that were not reasonably foreseeable as of the time such notice
would be required. Section 2102(b)(2}(A) (“unforesecable business circumstances”
exception). Finally, an emplover does not need to give any notice if the plant closing

8
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was due to any form of natural disaster such as a flood or earthquake. Section
2102(b)(2)(B) (“natural disaster” exception).

Ulntted Paperworkers Int'l Unzon v. Lennon Wallpaper Co., Case No. 90C0996, 1992 WL, 67820, at *2
(N.D. IIL. Mar, 26, 1992).

The T'rustee does not assert any of these exceptions. As such, the court refrains from
discussing them in greater detail. Instead, the Trustee alleges a different exception—one stemming
from the Department of Labor’s commentaty to the WARN Act——which states in pertinent part, as
follows:

[A] fiduciary whose sole function in the bankruptey process 1s to Zguidate a failed
business for the benefit of creditors does not succeed to the notice obligations of the
former employer because the fiduciary s not operating a “business enterprise” in the
normal commercial sense. In other situattons, where the fiductary may continue to
operate the business for the benefit of creditors, the fiduciary would succeed to the
WARN obligations of the employer precisely because the fiduciary continues the
business in operation.

54 Fed. Reg. 16,045 (198Y) (emphasis added). 1n the context of the Department of Labor’s
commentary, it 1s clear that the Department of Labor takes the position that a fiduciary of this
nature is not an “employer” under the WARN Act, see 29 U.S.C. § 2101 (a)(1) (defining employer),
and thus the notice provisions would not apply.

This so-called “liquidating fiduciary” exception exists nowhere m the statute itself. Asa
result, the court 1s faced here with two questions: Is there, in fact, a iquidating fiduciary exception
to the WARN Act, and, if there is, how does such exception apply in bankrupteyr As far as the
court is aware, each of these questions is an issue of first impression within the Seventh Circuit. The
court will consider each, m rurmn.

1. Is there a Liquidating Fiduciary Exception to the WARN Actr

As the liquidatng fiduciary exception asserted by the Trustee exists nowhere in the statute,
the court must ask what weight it should be given. The Seventh Circuit has previously considered
the Department of Labor’s commentary to the WARN Act 1n different circumstances. [3/75, 633
I.3d at 526 (as to what constitutes a voluntary departure under the WARN Act). In [2/0s, the
Seventh Circuit concluded that the commentary should be afforded “significant weight.”

Other circuits have done likewise. See, e.o., Meson 0. GATX Tech. Servs. Corp., 507 F.3d 803,
810 (4th Cir. 2007} (basing its deciston on “the purposes of the WARN Act, the provision’s
language, and the Department of Labor commentary™); Chaunffeurs, Sales Drivers, Warehousemen &
Helpers Union Local 572, Int’l Bhd. of Teamsters, AFL-CIO v. Weslock Corp., 66 F.3d 241, 244 (9th Cir.
1995) (stating that its WARN Act interpretation “is supported by the commentary appended to the
[Department of Labor’s] final regulations”).

The bankruptey courts that have considered the specific question of whether a liquidating
fiduciary exception to the WARN Act applies have uniformly concluded that it does. [Z.p., Walh ».
Diamand (In re Centmry Cify Dociors Hosp., 1.1C), Case No., CC-09-1235-MkjaDd, 2010 WI. 6452903, at
*7 (B.AP. 9th Cir. Ocr. 29, 2010) (holding that “the bankruptey court did not err when 1t relied on

9



Case 15-32968 Doc 776 Filed 02/24/17 Entered 02/24/17 15:33:23 Desc Main
Document  Page 10 of 14

the {Department of Labor’s] Commentaty to determine whether the Trustee qualifted as an
emplover under the WARN Act”™); Thielmann v. MY Global Holdings 1.td. (In re MV Global Holdings
Lsd), 481 BR. 268, 282 (Bankr. S.D.N.Y. 2012) (“Looking to the [Department of Labor’s
commentary] as guidance, as well as all of the court decisions that have considered the 1ssue, the
Court 1s persuaded that the ‘hquidating fiduciary’ principle is applicable in these proceedings.”).

In light of the foregoing, the court has little hesitation in holding that there is indeed a
hiquidaung fiductary exception to the WARN Act in the manner set forth in the Department of
Labor commentary. The liquidating fiduciary exception, by the express terms of the Department of
Labor commentary, applies “in the bankruptcy process.” 54 Fed. Reg. 16,045, How it applies is a
more difficult question.

2. Applying the Liquidating Fiduciary Exception m Bankruptcy

The Department of Labor commentary makes clear that for the liquidating fiduciary
exception to apply, there must both be a fiduciary and that fiduciary’s sofe function must be to
liquidate.

In chapter 7, there is no question that the trustee 1s a fiductary. Dechert n. The Cadle Co., 333
F.3d 801, 802 (7th Cir. 2003) {“|chapter 7 debtor]’s trustee has a fiduciary obligation to |chapter 7
debtor]’s unsecured creditors”). Further, there is no question that the chapter 7 trustee has a
primary and overriding duty to “collect and reduce to money the property of the estate for which
such trustee serves, and close such estate as expeditiously as 1s compatible with the best interests of
parties i interest.” 11 ULS.C. § 704(2)(1). As such, a chapter 7 trustee 15 just the sort of liquidating
fiduciary that 1s contemplated in the Department of Labor commentary.

Chaprer 11, however, 1s not as simple. In chapter 11, there is either a debtor in possession
or a trustee. In either case, the law is clear that such entity is a fiduciary. Peterson v. Scott (In re Scotd),
172 F.3d 959, 967 (7th Cir. 1999) (“The debtor-in-possession owes a fiduciary duty to his
creditors|.}”); State of 1., Dep’t of Revenue v. Schechter, 195 B.R. 380, 384 (N.D. 11l 1996) (the chapter 11
trustee “had a fiduciary duty”); see afe 11 US.C. § 1107(a) (placing on the debtor in possession the
same duties as exist on a trustee). Thus both the debtor n possession and the chapter 11 trustee are
fiduciaries.

The sole function of the debtor in possession and chapter 11 trustee 1s #o/ to liquidate.
Unless the court orders otherwise, section 1108 of the Bankruptey Code automatically affords both
the debtor in possession and the trustee the abdity to operate the debtor’s business for the benefit of
creditors, and not solely for the purpose of hiquidation. As the Schechter court stated, there existed a
“fiduciary duty to operate the business to preserve the value of the estate and to cease operations
where continued operations would deplete the estate with no reasonable prospect of
rehabilitation.”). Schechrer, 195 B.R. ar 384.

Recall for the moment the plain words of the Department of Labor commentary, that the
fiduciary’s so/ Junction in the bankruptey process must be to Zguidate a failed business and that where
the fiduciary may continue to operate the business for the benefit of creditors, the exception does
not apply. 54 Fed. Reg. 16,045. Unless the court has entered an order under section 1108
constraining the right to operate a debtor’s business, the plain words of the commentary appear to
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clearly exclude, therefore, both chapter 11 trustees and debtors i possession from invoking the
liquidating fiduciary exception. Chapter 11, after all, is titled “Reorganizaton.”

It is just those plain words that should control. After all, without them, no exception would
exist. 'T'o go beyond the plain words here would be to legislate from the bench.

This approach is borne out by the existing case law on interpreting administrative
commentary. Just as courts do when mterpreting statutes, courts interpret commentary by looking
first at its plan language. See Imperial Crane Servs., Inc. v Cloverdate Fguip. Co, Case No. 13 C 4750,
2015 WL 4751100, at *4 (N.D. Il Aug. 11, 2015) (analvzing “the plain language of the
commentary” to reach its holding); see also, e.g., United States v. Fpans, 782 F.3d 1115, 1117 (10th Cir.
2015) (same), cert. denzed, 136 5. Ct. 171 (2015); United States r. Perocestes, 520 F.3d 8806, 888 (8th Cir.
2008) (same); United States v Akinsuroju, 166 F. App’x 748, 751 (5th Cir. 2000) (same); United States r.
Milfer, 206 F.3d 1051, 1052 (11th Cir. 2000) (same).

It appears therefore that the plain language of the Department of Labor commentary
requires a measuring of what a fiduciary may prospectively do. It is a measure of the powers of the
fiduciary, not the fiduciary’s actions even if those actions invoke only a subset of the fiduciary’s
powers. If a fiduciary’s powers exceed those set forth in the commentary, such fiduciary is excluded
from claiming the exception, regardless of how those powers are used.

Such a plain and simple exclusion would, while providing certainty, also detrimentally effect
liquidating chapter 11 cases. Perhaps that is why the leading case on this issue goes beyond the plain
language of the Department of Labor commentary.

The Third Circwit’s United Healtheare case 1s that leading authority on the ssue. Offzcial Comm.
of Unsecured Creditors of United Healthcare Sys., Ine. n. United Healtheare Sys., Inc. (In re United Healtheare
Sy, Inc), 200 F.3d 170 (3d Cir. 1999). In United Healtheare, the Third Cireuit applied the hquidatng
fiduciary exception in chapter 11, after the debtor in possession terminated its employees
postpettion. Jd. at 178,

In applying the hqudating fiduciary exception, the Third Circust clearly focused on the
debtor’s “mntent to liquidate.” Id. at 179. "Thus, rather than focus on what the debtor’s powers (as
the plain language of the Department of Labot’s commentary clearly mdicates should be done), the
Third Circuit focused on what the debtor actually did. Jd. (supporting its holding with evidence that
showed United Healthcare was clearly liquidating). ‘The Third Circuit bases its reasoning, on the
definition of emplover in the WARN Act and other aspects of the Department of Labor
commentary. The WARN Act defines an employer as a “business enterprise,” but does not define
the latter term. 29 U.S.C. § 2901(a)(1). The Third Circuit found, earlier inn the same section of the
Department of Labor commentary where the liquidating fiduciary discussion occurs, an explanation
that business enterprises are those that “engage in busmess.” 54 Fed. Reg. 16,044; Unzzed Healtheare,
200 F.3d at 177, As such, the hindsight analysis applied by the Third Circuit was an effort to
determine whether the debtor in possession was an emplover, not whether the specific hquidatng
fiduciary exception in the Department of Labor commentary applied.

Other courts, following Uwited Healtheare, have done likewse. See, e.o., MITGlob., 481 B.R. at

283 (holding that a complaint needed more facts to determine whether the debtors were
reorganizing or hiquidatng); Cain v, Inacom Corp. (In re Inacom), Adv. No. 00-1724, 2001 W1, 1819997,
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at *1 (Bankr. D. Del. Sept. 26, 2001) (holding that it was a “material question of fact” whether the
debtor was a hquidating fiduciary at the time 1t had ternunated employees).

There does not appear to be any court that has constrained itself to the plain language of the
Department of Labor’s commentary on the liquidating fiductary itself. Instead, these courts have
applied a combination of that exception and hindsight, retrospectively measuring what was done in
order to create a new, court-made liquidating fiduciary exception that s not in line with the specific
language of the commentary itself.

This has created a two-fold liquidating fiduciary exception; one created directy from the
Department of Labor’s specific language on point and one derived from other language of the
commentary.

It 1s this court’s view that the latter 1s unsupported. Whether it be under the principle of
epnscdenn generis or otherwise, the specific expression of intent by the Department of Labor should
govern the more general statements. By narrowly stating the iquidating fiduciary exception, the
Department of Labor has expressed its mrtent that business enterprise not be read broadly in the
fashion done by the courts to date.

United Healthcare and its progeny are not binding in this Circuit, and were it requited to do so,
this court would reject the court-made liquidating fiduciary exception as not in line with the more
specific language of the Department of Labor commentary. Under the facts of this case, itis not
necessary for the court to choose.

3. Applyving the Liquidating Fiduciary Exception in this Case

The reason the court need not determine whether or not o follow Uwited FHealthoare 1s that
under either approach-——the plain language of the Department of Labor commentary or the United
Hlealtheare retrospective analysis—the result is the same in this case.

To be clear, were the court to apply the plain language of the Department of Labor
commentary, no hquidating fiduciary exception would apply in this case. Given the debtor in
possession’s ability to operate the debtor’s business, 1t would not qualify.

Were the court instead to apply United Healthcar?'s court-made liquidating fiduciary
exception, hindsight is equally unavailing.

The Trustee alleges that the Debtors were always liquidating.  As proof, the Trustee relies on
a September 28, 2015, e-mail to employees sent hours after the Debtors filed for chapter 11. That
email stated that the Debtors were “shutting down operations.” Objection, at § 2. The WARN
Class does not dispute the existence or content of that email. The WARN Class does also not
dispute that the Debtors did in fact liquidate, and that as alleged 1n the Objection, the Debtors
“completed the hquidation and sale of substantally all assets by February 2016.” Objection, at § 13.

While the Debtors did in fact iquidate, it is not clear that that was their intent or sole course
of acuon.

On September 29, 2015, the day after the bankruptey filing, each Debtor filed a motion
secking authority to use cash collateral. In cach of the Cash Collateral Motions, the respective

12




Case 15-32968 Doc 776 Filed 02/24/17 Entered 02/24/17 15:33:23 Desc Main
Document  Page 13 of 14

Debtor made several representations to the court and to the parties appearing before it that the
Debtor was reorganizing, not liquidating.

First, each Debtor asserted that the cash collateral was necessary “to continue to eperate its
business and manage its financial affairs, and effectuate an effective plan of reorganization|.)” Chicago
Cash Collateral Motion, at 4| 12 (emphasis added); Dallas Cash Collareral Motion, at 4 12 (emphasis
added); Atlanta Cash Collateral Motion, at 9 12 (emphasts added).

Second, each Debtor stated that cash collateral would be used for “payroll, insurance,
utilities, management fees, supplies and other miscellaneous items needed in the ordinary conrse of
business.” Chicago Cash Collateral Motion, at § 12 (emphasis added); Dallas Cash Collateral Motion,
aty 12 (emphasis added); Atlanta Cash Collateral Motion, at ¥ 12 (emphasis added).

Third, each Debtor stated that if it was not authorized to use cash collateral, then “the
Debtor will be unable to continue to aperafe its business, thereby eliminating any reasonable prospect for
a successful rearganization.” Chicago Cash Collateral Motion, at 4 15 (emphasis added); Dallas Cash
Collateral Motion, at § 15 (emphasis added); Atlanta Cash Collateral Motion, at 4 15 (emphasis
added).

Farther, on October 7, 2015, more than a week after the bankruptey filing and the
termination of employees, each Debror filed a motion in each of their Cases for authorization to pay
prepetition payroll. In each of the Payroll Motions, each Debtor stated thar it was “operating iis
business” m the “reorganization case.” Chicago Payroll Motion, at §| 2 (emphasis added); Dallas Payroll
Motion, at 4| 2 (emphasis added); Atlanta Payroll Moton, at § 2 (emphasis added).

Each Debtor further stated that failure to pay its payroll in a imely fashion would
“jeopardize its ability fo reorganize”” Chicago Payroll Motion, at | 8 (emphasts added); Dallas Payroll
Motion, at 9| 8 (emphasis added); Atlanta Payroll Motion, at ¥ 8 (emphasis added).

With the Payroll Motions, the Debrors’ Chief Operating Officer stated in sworn affidavirs
that if authority was not granted, then the Debtors would be forced to “cease business operations”
and would “have no alternative other than hquidation.” Chicago Payroll Motion, Exhibit A, at 94 7-
8; Dallas Payroll Motion, Exhibit A, at ) 7-8; Adanta Payroll Motion, Exhibit A, at 99 7-8.

The Debtors not only made these statements, but in so doing, requested and received relief
from the court in line with the statements. That makes what occurred more than statements alone,
but actions. These actions are not in line with a business that was solely liquidating.

Further, on October 26, 2016, nearly a month after commencing the Cases and thereafter
terminatng the employees i the WARN Class, the Debtors filed the Sale Motion. In the Sale
Motion, the Debtors spoke repeatedly to a “going concern” sale of the Debtors’ business. Sale
Motion, at 49 11, 16, 25, 26. Once again, the Debtors did more than state that they were not
liquidating, they acted 1n a manner inconsistent with liquidation. Even if the Debtors were
conducting their business solely for the purposes of a sale, they were engaged in some form of
business.

What the Debtors intended and what they were doing at the time of the termination of the
WARN Class 15, therefore, muddied at best. In such circumstances, there are a number of
compelling reasons not to apply the court-made liquidating fiduciary exception.
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First, this is an exception applied to liquidating fiduciaries, and as an exception, it should be
apphied sparingly. Loca/ Union 7107 . Clinchfield Coal Co., 124 F.3d 639, 640-41 (4th Cir. 1997)
(“Because the WARN Act 1s remedial legislation, its exceptions are to be construed narrowly.”).
While the Department of Labor itself has indicated that some exceptions to the WARN Act should
be construed narrowly and others not, see, e,g., 54 Fed. Reg. 16,042-01, in this instance, anything
other than a narrow Interpretation runs the risk of allowing circumstances well beyond those
intended by the Department of Labor to vitate the protections afforded employees by the WARN
Act.

Second, to allow the Debtors to act publicly in one manner and privately in another, yet
maintain the protections that might have been lost if their private actions were made public, would
be abhorrent. All parties in a chapter 11 case should be entitled to rely on the public representations
of a debtor in possession or trustee regarding Its intent to reorganize. The court has no magic time
machine to turn back the clock and determine what objections the Debtors may have faced had all
of their actions, both public and private, been consistent. Debtors should be encouraged to act in 2
transparent manner in bankruptcy. Affording debtors, and m particular these Debrors, the
protections of an exception to the WARN Act when they were anything but transparent would be to
encourage duplicity.

As a result, 1t is the court’s determination that even if the United Healthcare court-made
excepron were adopted, the Debtors in this Jointly Administered Case are unentitled to the benefit
of the liquidanng fiduciary exception thereunder.

Under either the plain words of the Department of Labor commentary or the Unired
Healthcare's court-made, retrospective analysis, therefore, the Trustee’s Objection must fail. Liability
under the WARN Act extsts and the Class Claim will be afforded administrative status under section

503(b)(1){A)().
CONCLUSION

The WARN Class has sausfied its required burden and proven that the Class Claim is
entitled to administrative priority based on the violation of the WARN Act by the Debrors. The
Trustee’s Objection, that the hquidating fiduciary exception applics, fails.

FFor the foregoing reasons, the court concludes that the Application should and will be
GRANTEID and the Class Claim allowed, in an amount to be determined at a later hearing. A
separate order resolving the Application to that effect will be 1ssued concurrently with this
Memorandum Deciston.

Dated: February 24, 2017 ENTERED:
] oo :\}‘ ﬂ ‘j\
. Bamf\@;

Timothy ‘
United State$ Bankruptey Judge

14



